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An issue of differing views among scholars from various mazhab on any unresolved 
fiqh issue poses confusion in the public. It also happens in dealing with Islamic 
banking contracts. There is a need for the final word that determines the right view 
of mazhab, especially for the law institutions which aimed at providing solutions to 
problems. Researchers have conducted an analysis on legal materials regulating 
Islamic banking institutions in Malaysia to see how this problem is addressed. This 
study has two objectives, namely: to study the position of reference to mazhab under 
Malaysia legislations governing Islamic banking in Malaysia and to study the 
application of reference to mazhab in Shariah Resolution of Shariah Advisory 
Council (SAC) of Bank Negara Malaysia (BNM) pertaining to Islamic Banking 
contract. The researcher found general provision in legislation regulating Islamic 
banking institutions in Malaysia on the prevailing practices of mazhab. The power to 
interpret the Islamic law lies with the Shariah Advisory Council. The researcher also 
conducted an analysis on Shariah Resolutions, founded that Shariah Advisory 
Council in determining the necessity of a contract has followed the fundamental 
basis of the proposal Usul al-Fiqh by referring to the Holy Quran and Sunnah, ijmak, 
and then referring to the view of the scholar of the mazhab. The Shariah Advisory 
Council has opennes by examining all the views of the four mazhab muktabar. It is 
found that there is no tendency to prioritize any mazhab as opposed to other mazhab 
because there is no difference in the views between scholars of mazhab in banking 
contracts analyzed by the author. In conclusion, the law regulating Islamic banking is 
general and can be challenged by in court. However, the ultimate authority are given 
to the Shariah Advisory Council to control this problem from becoming more 
critical. 














Isu perbezaan pandangan dalam kalangan ulama dari pelbagai mazhab mengenai 
sesuatu permasalahan feqah yang tiada kesepakatan menimbulkan kekeliruan 
teutamanya pada golongan masyarakat awam. Permasalahan yang sama berlaku 
dalam isu membabitkan urusan kontrak perbankan Islam. Wujud keperluan kepada 
kata akhir yang menjadi penentu kepada pandangan mazhab mana yang tepat 
terutama dari sudut pandang undang-undang yang bertujuan untuk memberi 
penyelesaian kepada sesuatu permasalahan, Penyelidik telah menjalankan kajian 
kualitatif secara analisis kandungan ke atas bahan-bahan perundangan yang 
mengawal selia institusi perbankan Islam di Malaysia bagi melihat bagaimana 
masalah ini ditangani. Kajian ini mengandungi dua objektif iaitu untuk mengkaji 
kedudukan rujukan kepada mazhab di bawah perundangan Malaysia yang mentadbir 
perbankan Islam di Malaysia dan mengkaji rujukan kepada mazhab dalam Resolusi 
Syariah Majlis Penasihat Syariah Bank Negara Malaysia mengenai kontrak 
Perbankan Islam. Penyelidik mendapati tiada pernyataan yang jelas dalam mana-
mana perundangan yang mengawal selia institusi perbankan Islam di Malaysia 
mengenai amalan bermazhab yang perlu diikuti. Sebaliknya kuasa mentafsirkan 
undang-undang terletak kepada Majlis Penasihat Shariah Bank Negara Malaysia. 
Penyelidik telah melakukan analisa terhadap Resolusi Shariah yang dikeluarkan oleh 
Majlis Penasihat Shariah. Penyelidik mendapati bahawa Majlis Penasihat Shariah 
dalam menentukan keharusan sesuatu kontrak telah mengikuti kaedah asas usul fiqh 
iaitu dengan merujuk kepada Quran dan  Sunnah, kemudian kepada ijmak, dan 
kemudian barulah merujuk kepada pandangan ulama mazhab. Hasil kajian juga 
mendapati Majlis Penasihat Shariah bersifat terbuka dengan meneliti kesemua 
pandangan empat mazhab muktabar. Didapati tiada kecenderungan mengutamakan 
sesuatu mazhab berbanding mazhab lain kerana tiada perbezaan pandangan antara 
ulama mazhab dalam kontrak-kontrak perbankan yang dianalisa penulis. 
Kesimpulannya, undang-undang yang mengawal selia perbankan Islam masih 
bersifat terlalu umum dan boleh dicabar oleh para oportunis di mahkamah. 
Walaubagaimanapun, kuasa akhir menentukan sesuatu keputusan adalah diberikan 
kepada Majlis Penasihat Shariah yang mengawal masalah ini dari mejadi lebih 
kritikal. 
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1.0 Background of Study 
Islamic banking and financial institutions has growth rapidly in Malaysia 
since 1983. The emergence towards the establishment of their own financial sector 
was due to the need of Muslim to avoid prohibited element exist in conventional 
banking. The removal of prohibited elements in business transaction such as riba, 
gharar, and maysir will make the transaction permissible. In attempt to avoid those 
prohibited elements especially riba, Islamic banks applied variety of contracts 
instead of lending and borrowing process which usually associated with riba. 
(Monzer Kahf, 2005) 
However, after been operated for about 35 years many issues still arise within the 
practices in Islamic Finance and Banking institutions. According to Nejatullah 
Siddiqi (2006), one of the main issues in Islamic finance and banking is the 
divergence of Islamic ruling among Muslim scholars pertaining to Islamic banking 
products and facilities. This will lead to a misconception among the public in 
determining which of the correct and valid Fiqh ruling of mazhab to be followed. 
The Difference in Understanding the Hukm  
Islam is the complete religion in conducting and ruling the human daily life. Islam is 
not only focussing on the ritual aspect, it also governs the daily human’s conduct. 
This clearly stated in the Holy Quran as Allah S.W.T says:  
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